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Abstract: The marriage contract is one of the
bilateral contracts that require, in its
establishment, the agreement of two conscious
and serious wills in an atmosphere of
reassurance and complete freedom, and the
acceptance of both parties to conclude this
contract and all of its effects. However, the
agreement of the two wills is not sufficient to say
that the agreement exists, so we must ensure that
the two wills are correct and that they are not. It
is tainted by one of the defects that affect the
marriage contract. Therefore, we must know

these defects and delve into them, especially the

defects of coercion, error, and fraud, and know
the extent of their impact on the marriage.

contract, according to jurisprudence and law. The defects of consent are a term of
legal origin that was not used by ancient Sharia jurists, even though they addressed
these defects individually, such as coercion, deception, and others. Rather, they
described it as spoiling or disrupting consent. Contemporary jurists have used this
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term and defined it with several definitions, including: a blight that affects the will of
the contracting parties, with which it is not possible to consider their consent as valid,
complete, and binding. It is also defined as: ((Those factors that surround the creation
of the contract, and have some effect, and they are factors that do not rule against the
absence of the will of the contract, just as the soundness of this will cannot be ruled
against them, and it is not possible to consider the contract as valid, complete, and
binding due to the presence of a defect that flawes the will of the contracting parties))
It is noted that these definitions agree that the defects of consent are conditions or
factors that affect a person’s consent when creating the disposition, thus affecting him
negatively, such that they create defects in him that prevent his full satisfaction with
the legitimate and legal disposition. However, this defect does not amount to a
complete lack of consent. When satisfaction is afflicted with these defects, it exists, but
it is flawed and corrupt. Therefore, a distinction must be made between non-existent
satisfaction and defective satisfaction. Non-existent satisfaction is merely an external
appearance that is not real, such as what comes from a person who lacks discernment
and intention, such as a madman or an indiscernible boy. As for defective consent, it
is consent that exists, and was issued by a qualified person, with intent and
discernment. But it is tainted by a flaw that corrupts it, due to coercion, error, fraud,
and other things that make the person not free in his choice or consent. Based on the
above, defects of consent can be defined as cases that taint a person’s consent when he
performs a certain action, thus leading to the corruption of this consent without
eliminating it. This definition applies to all legitimate and legal transactions, including
the marriage contract, when the consent of one of the contracting parties is tainted in
one of these cases. Islamic jurisprudence has dealt with the provisions of these defects
and the extent of their impact on the marriage contract. As for the law, the Iraqi
Personal Status Law only stipulates the defect of duress, so it came with a clear and
explicit ruling when this defect taints the contract. As for other defects, it did not
stipulate their impact on the marriage contract, but it indicated Differentiation may

be a way to treat some of its cases, if any
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